
Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA568662
Filing date: 11/02/2013

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 92053298

Party Defendant
Kimberly Kearney

Correspondence
Address

KIMBERLY KEARNEY
HOLLYWOOD SOUTH LLC
17216 SATICOY STREET, SUITE 235
VAN NUYS, CA 91406
UNITED STATES
kimk@hollywoodsouthproductions.com,production@hollywoodsouthproductions.
com

Submission Other Motions/Papers

Filer's Name Kimberly Kearney

Filer's e-mail kimk@hollywoodsouthproductions.com

Signature /Kimberly Kearney/

Date 11/02/2013

Attachments RESPONSE TO PLAINTIFF OPPOSITION TO MOTION FOR
SUSPENSION.pdf(141780 bytes )
Tyler Perry Suit- WWJD -Exhibit A.pdf(948238 bytes )
Tyler Perry Suit- WWJD -Exhibit B.pdf(458105 bytes )
Tyler Perry Suit- WWJD -Exhibit C.pdf(448416 bytes )
Tyler Perry Suit- WWJD -Exhibit D.pdf(481310 bytes )
Tyler Perry Suit- WWJD -Exhibit E.pdf(1013410 bytes )
Tyler Perry Suit- WWJD -Exhibit F.pdf(921178 bytes )
Tyler Perry Suit- WWJD -Exhibit G.pdf(1110728 bytes )
Tyler Perry Suit- WWJD -Exhibit H.pdf(1119857 bytes )
Tyler Perry Suit- WWJD -Exhibit I.pdf(790934 bytes )



 

In The United States Patent And Trademark Office 

Before the Trademark Trial And Appeal Board  

 

Defendant’s Response To Plaintiff’s Opposition  

To Defendant’s Motion To Extend Testimony Period 

Cancellation No. 92053298 

 

Tyler Perry Studios,  

Plaintiff  

 

Vs.  

 

Kim Kearney, 

Defendant 

 

I, Kimberly Kearney, Defendant, in defense of my motion to suspend this proceeding, am submitting my 

responses to the Plaintiff’s motion to oppose my request. 

 

It is very obvious that Plaintiff’s counsel does not want to me to exercise my right to defend my mark, and 

that is why he at any and all costs, is using any tactic, lies, and/or twists of facts, to get the board to deny 

me this motion. 

 

Firstly, I have always listed more witnesses than Tyler Perry on my list of witnesses in this proceeding, so 

for Mr. Sapphire to assert that Tyler Perry is the only witness I intend to depose is a lie, and merely another 

tactic he is using to cloud the issue and deny the facts. However, Mr. Perry is and always has been an 

essential witness in this regard and since he in fact is a principal in the company who filed this proceeding, 

so there should be no issue, nor delay with his agreeing to testify. Additionally, I have the right to Compel 

him to testify since he is a Principal of the company who filed this proceeding. But again, he is just one of 

the witnesses I must subpoena. But he has no legal grounds NOT to be deposed, he started this! 



 

Additionally, I also have proof that on January 13th, 2008, that I made contact via email with  

Karen Wheeler who formally worked for the Principal of Tyler Perry studios, Tyler Perry, after being 

referred to her by the former publicist of Tyler Perry, Mr. Akbar Cojoe, in regards to presenting the 

treatment for “What Would Jesus Do” show to Tyler Perry for a possible collaboration. I had already 

registered the treatment with the Writer’s Guild, prior to the submission, and even prior to my own 

trademark application. See my proof of my initial contact with Ms. Wheeler - Exhibit A –attached. 

 

So for Mr. Sapphire to say I trademarked the name, with no intention or active production of the show, is 

absurd, because I had already protected the show with the Writer’s Guild, trademarking the name, was just 

another step in my on going production process, and thank God I did file my trademark application, or  

Tyler Perry would have already gotten away with stealing it. 

 

On January 16, 2008, I received an email response from Ms. Wheeler, that Tyler Perry himself, actually 

had the treatment to my show “What Would Jesus Do” and was reviewing it, and that I should expect a 

follow up from his company, Tyler Perry Studios, if they were interested in working with me on the show. 

See Exhibit B- attached, proving that fact. (Thank God I kept these emails!) 

 

Then January 28, 2008, I followed up with an email response to Ms. Wheeler, thanking her for presenting 

my show to Mr. Perry, and to confirm the status of the submission, and asking if there was indeed any 

interest from him. See Exhibit C- attached. 

 

Then on Feb 6, 2008, I received a follow up email from Ms. Wheeler saying that she had not received any 

news from Tyler Perry. See Exhibit D – attached.  So I thought he just wasn’t interested. But NOOO… 

To my shock and dismay, on May 16, 2008, Tyler Perry, Principal and Owner of Tyler Perry studios’, own 

attorney, applied for the name of my show, the same exact show which was submitted to him for 

collaboration, exactly 4 months before they applied for the SAME trademark, which was ALREADY in the 

trademark registration process for me, REGISTERED w/the Writer’s Guild. See the 1st page of my 

treatment which was submitted to him-w/the WGA# Exhibit E-attached). And my show, was presented to 

to Tyler Perry by Ms. Wheeler, under the referral of Akbar Cojoe, Tyler’s former publicist, &  Marlon 

Campbell, Tyler’s own cousin and former business partner, who I will subpoena. Then they tried to 

disguise the use of the mark w/a vague description though in the same class. Just heartless & immoral!  



 

It could not be more obvious, who lacks integrity in this proceeding! And like so many others who admired 

and looked up to this man, because of the “role” he plays in the media, that he’s a GOOD SAMARITAN & 

CHRISTIAN MAN. I would never have thought in a million years that he would do such a thing, and that 

all the other accusations and lawsuits against him for similar acts, were actually valid, until I experienced 

the deception, the bullying, the betrayal, and abuse first hand. 

 

And the witnesses which have been included in my disclosures from the beginning, will support my claims 

or risk perjury. Their testimonies will provide additional evidence that shows that I had distribution for this 

show with a National Broadcast Network for an afternoon timeslot weekly on a respected cable channel 

which reaches 80 million households. There is an email proving that also attached – See Exhibit F.  

 

Additionally, there has been pre-production, actual production, footage shot, with cast, judges, and 

challenges already produced for this show. And the Plaintiff’s lack of knowledge of such things does not 

negate their existence, who is he, I don’t report to him. He and his client are the last people on this planet I 

would share my creative works with after what they have done. But I am prepared to provide proof and 

additional documentation to the Board that supports the work I’ve done in addition to the 12-page 

Powerpoint presentation which I submitted to Tyler Perry through his own people.  

 

However, I care not to disclose more evidence that supports my case until I have the ability to do so in 

entirety, inclusive of the testimony of the witnesses who I must subpoena. Because it seems that every time 

I expose my witnesses, evidences, and defenses via this trial process, the witnesses keep disappearing or 

“suspiciously” change their minds about testifying. I don’t put anything past this people, threats, violence, 

nor bribery, he has a horrible reputation, while he pretends to be a Saint.  

 

So I would like to reserve my right to present all the evidence during the testimony period, supported by the 

testimony of the witnesses. The plaintiff’s interference, and bully tactics in trying to steal the name, after it 

was submitted to him in good faith, and then using this proceeding and other legal actions, as a bully tactic, 

as he has done with so many other up & coming creative persons who trusted him, his intimidation of my 

witnesses, causing them to fear repercussions of testifying against him, is the only reason subpoenas are 

even necessary for other persons beside Mr. Perry. He has a reputation for being ruthless, irrational, with 

the ego the size of Texas. His own family members and former workers, say he is an ego driven monster! 



 

And in my humblest appeal, though I have been bullied, potentially robbed of my God-given creation, and 

abused by this entire proceeding by the plaintiff, and his bulldogs of legal representatives, I still offered to 

SHARE my mark with him at NO COST TO Tyler Perry or HIS COMPANY whatsoever.  This offer was 

made in writing in an email, which Mr. Sapphire himself replied to, claiming his client was actually 

considering it. So he contradicts himself yet again! For him to now even try to claim that I am waiting for a 

PAYDAY is another twisted lie he is trying to use to justify his client’s deception, fraudulent image, and 

attempt to use this proceeding to bully me out of my mark.  

 

If I wanted a PAYDAY, I would have sued him for putting me through this and a host of unethical business 

practices that have caused me damage. I had even refrained from taking this matter public like all the other 

people suing him for stealing their ideas, but I just wanted this over with, and did not want to taint Jesus’ 

show with such nonsense. That again shows who has ill-intent, they do, not me. 

 

Isn’t it IRONIC that Mr. Sapphire makes no mention of his OWN reply to my ZERO COSTS offer to share 

the mark, and his response to me that his client was actually considering my offer to share the mark w/his 

client for FREE through a Restricted Use, agreement, again for NO COSTS whatsoever. And yet to date, he 

has still failed to follow up with a decision or counter offer.  

 

So why would he email me this LIE that my NO COST offer to share something I know with MULTI-

MILLIONAIRE at NO CHARGE, was being considered? It was again another attempt to mislead me into 

believing that this matter could be settled outside of this proceeding, and to keep me from moving forward 

with my defense within the Board’s deadlines so they could just take it 100%.  

 

They don’t want me to have the opportunity to defend my case, because between the evidence I would 

present, and witnesses testimonies, including Tyler Perry’s own testimony unless he commits perjury, 

would expose him to be the liar and thief he is, and that their tactics are ruthless, divisive, unethical, and 

definitely UN-CHRISTIAN LIKE, which contradicts the FRAUDULENT IMAGE AND PLATFORM his 

client is using to sell his works/products/shows/films, etc., to millions of religious people daily, while he 

exploits their trust only for monetary gain This guy is like the DEVIL, the King of Deceit! 

 

 



 

Since I thought like most people, subpoenas could be granted outside of the court, and I had secured a 

company to serve them, there is no way I would expect a NON-LAW to block my ability to do so, until you 

granted me the extension, and I told the server to move forward with the subpoenas. Then he notified me 

that I, nor him, was able to sign the subpoenas to be served.  

 

And that I had to get them signed myself. That’s when I found out to his surprise and my own, that a 

subpoena would require the signature of only an officer of the court, an attorney which I did not have, or by 

approval of a judge which would require me filing a miscellaneous proceeding against each witness, to get 

in the court system. HOW COULD I HAVE EVER ANTICIPATED THAT? It’s not even a law!  

 

That policy of getting a judge to approve my subpoena request, IS NOT A LAW in Georgia, it’s a self-

imposed policy that the Georgia justice system created not on record, to limit abuse of the subpoena 

process. I talked to several attorneys in Georgia as I begged for someone to just file the subpoenas for me 

but was denied by all w/o retaining them for the whole case. They were ALL shocked by this policy 

themselves, and didn’t even know this was the case, because they are officers of the court and allowed to 

sign subpoenas themselves, so they’ve never been told that. The only people who would be made aware of 

this UNWRITTEN RULE, are pro se’ defendants themselves in my position, who are told this by phone 

when they call, or go there requesting a subpoena be issued.  

 

So this situation is not the result of my neglect, or delay in trying to get this case resolved as Mr. Sapphire 

insinuates, I want nothing more, than this NIGHTMARE to end. But I can’t give up, based on technicality 

after fighting this for years! I invested blood, sweat and tears on this project, God’s project! 

 

I even provided the contact info for the supervisor at the courthouse in my original motion to extend, so 

you the board can verify this UNWRITTEN RULE. So to punish me, or deny me the ability to defend my 

mark for not knowing something that even most legal counsel in Georgia or anywhere else even knows, 

including Mr. Sapphire, as a UNWRITTEN policy which ONLY PERTAINS TO PRO SE litigants, would 

be totally unfair and unjust, and deny me the legal right to defend this case, and he knows it. He doesn’t 

care, because he doesn’t want due process, he just wants to get away with this travesty of justice he’s 

putting me through, stealing my mark for his client!  

 



 

If the Plaintiff feels so certain that I don’t have evidence nor witnesses, nor production work, to support my 

valid use of my trademark, then he should not feel threatened by my evidence, nor witness’ testimonies, 

and not want me to be denied the time I need to present my case.  

 

What’s he so AFRAID OF? He’s afraid of my defense, and the evidence that what will come out during  

my testimony period in this proceeding. All of which is the result of his client’s unethical attempt to steal 

the trademark for a CHRISTIAN show that was presented to him in good faith. Considering he is one of the 

HIGHEST paid people in the ENTIRE entertainment industry, why not fight fair, if he thinks he’s right? 

My “little” trademark should certainly not have any true bearing on the continued success of his MULTI-

MILLION DOLLAR company, nor the dozens of MULTI-MILLION DOLLAR films and tv shows he 

releases every year, right? But losing this mark would devastate my company. So in fairness, I implore the 

board to give me the opportunity to present this case and the evidence in its entirety. I am obviously trying 

every thing I can, and have valid legal reasoning for this request. 

 

Lastly, Mr. Sapphire’s claim that I haven’t used the trademark because it is not listed in the IMDB, a 

TOTALLY VOLUNTARY database of industry work, is just silly. That’s like saying ALL THE 

BUSINESSES who don’t have trademarks for their business name, don’t exist either. Well if that were the 

case, then there would be no such thing as COMMON LAW TRADEMARKS, where “a party may obtain a 

common-law trademark or service mark on any terms it uses in commerce, though absent federal 

registration”. Listing any of my productions in the IMDB is voluntary, and a matter of choice, just like 

getting a trademark, or even copyrighting a work. But choosing not to do any of these things don’t negate 

the existence, value, use in commerce, or any intrinsic rights granted to the creator of such works or owners 

of such businesses and/or works. So this claim is just silly, and another tactic to confuse the board of the 

facts, because he thinks you guys are not knowledgeable enough or business savvy enough, to know that 

the IMDB does not determine whether a production exists. Most things produced by independent producers 

like myself are never even listed in the IMDB. And many things listed are listed by other people other than 

the producer and/or talent, or without their approval or permission, because anyone who joins IMDB can 

input and/or change data, it’s a public service like Wikipedia, and full of errors and inaccuracies.  

 

 

 



 

The things listed on  IMDB come from other people just listing whom ever they choose, as someone the 

claim are involved in their productions, many times the information is false. I don’t even care about being 

validated by THE IMDB SYSTEM, because I know that doesn’t dictate my success, nor validate my work. 

Because the whole system is flawed, and full of errors, and omissions, that most independent producers like 

myself never see or bother to address especially for works of this nature. 

 

And in regards to updating my website, that has been unnecessary, since when large companies take on a 

show like they one who gave me the distribution deal, they have exclusivity to the show’s information, 

marketing and promotion.  Those things are controlled by the network and/or distributor.  

 

If you look up any tv show on the air, you’ll find that the fans, viewers, sponsors, etc. of the show are 

directed to the NETWORK’s website, NOT the website of whoever created the show, nor a separate stand 

alone site. You would think this “attorney” Mr. Sapphire, would know that. Networks require exclusivity 

with brands/shows they invest in, so no producer in their right mind would do anything to compromise their 

expectations or requirements. My site was created to initiate the interest of sponsors and distributors like 

the one I got, cast, etc., which is my legal right, valid, and in compliance with what any landing page or 

website is created to do. I’d like for Mr. Know It All, to name one major TV show where the promotions, 

episodes, cast info etc., is not found on the site of the NETWORK. Again, another ploy by this attorney, to 

play on what he thinks is your lack of knowledge of the entertainment industry.  

 

I must say, I may not know the ins and outs of trademark laws, but one thing I do know is the entertainment 

industry, and this attorney’s claims are laughable to anyone who really does know the industry. And he is 

counting on you, THE BOARD’s, knowledge of the true workings of the industry, to be so vague, that you 

will fall for his antics. You should actually be insulted, he thinks you guys are stupid! Shame on him! 

 

What is even more absurd is that the Plaintiff aka Tyler Perry himself, uses his OWN website in the SAME 

exact way as I use mine. So he and his attorney are hypocrites! If you go to www.tylerperry.com you will 

only find a synopsis, MINIMAL information, and promotional items for his show, “Tyler Perry’s, The 

Haves and Have Nots”. You will find nothing that would actually compete with the network’s promotions 

of the show. Even casting and audition info for his other productions are on the home page, just like I used 

on my own site for auditions.  



 

But if you go to the website of the network which airs that same show, which is OPRAH WINFREY’s 

NETWORK – OWN, you will find “ Tyler Perry’s, The Have & Have Not’s” listed under the SHOWS tab 

with the rest of the shows on their channel, and see that you can watch complete episodes of the show, 

videos of exclusive online clips, sneak peaks of the show, see bios on the cast, and much more. WHY? 

Because it is standard in the industry, for the Network to do the more elaborate presentation for the shows 

they air, not the creator!   

 

So why would I change my site when the networks do the true marketing and promotion on their own site! 

Please copy and paste this link in your browser and you will see: http://www.oprah.com/own-the-haves-

and-the-have-nots/the-haves-and-the-have-nots.html. And the same thing holds true for Tyler Perry’s other 

show on OWN, “Love Thy Neighbor”. I have attached a screenshots of the entire page dedicated to Tyler 

Perry’s shows on OWN’s website – Exhibit G & Exhibit H, both attached. But none of this extensive 

material is on the Tyler Perry website, at www.tylerperry.com, you can verify this at this link: 

http://tylerperry.com/entertainment/. I have also provided a screenshot of that page, Exhibit I- also attached.  

 

So isn’t ironic, that Mr. Sapphire accuses me of doing exactly what his OWN client (pun intended) does, 

with his shows, using the same approach I do in marketing shows and films, which is INDUSTRY 

STANDARD, but insinuating that it’s wrong, to try to mislead you into believing that I have done 

something inappropriate or neglectful with my show and/or trademark. UNBELIEVABLE! Again, he 

thinks you guys are stupid! This man, just like his client, thrives on lies, and deceit. And this is proof of it, 

and I have more to come. 

 

He and his client are banking on the hope that you will grow so weary of this case that you will 

compromise on doing what’s right just to get it over with, or that I will be bullied and intimidated by the 

process to the point that I, like so many other victims of their tactics, will intimidated to the point of giving 

up. Though I am tired, and so drained by this whole fiasco, daily God gives me the strength to fight another 

day. Please don’t fail me now, and don’t let them get away with this. I will prove my case.  Please consider 

the Exhibits I provided just prove to you I really have evidence, and that’s just the tip of the iceberg, 

because they are. I just need the opportunity to present the witness testimonies, and the rest of my evidence.   

 

 



 

If I am granted this extension it in no way hurts the plaintiff, who makes more money than most likely 

everyone at the USPTO’s salaries combined, in a year. He is a BULLY, THIEF, A FRAUD & A TYRANT 

who has absolutely nothing to lose by this extension, only more money to gain and add, millions he makes 

by exploiting the trust and faith of the masses he sells his baffonery to every day. The Christian community 

is just his next TARGET. While I have everything to lose on this case, its truly the most important project 

of my career, a Christian show, I am using to only do God’s will, not at all concerned with profit, and have 

proven that in writing when I offered to share my mark w/Tyler Perry, the DEVIL HIMSELF, FOR FREE, 

again showing my humility, and true desire only to use the show to help bring others to Christ. 

 

If given the opportunity, I will prove to you as exampled in the evidence shown in the Exhibits A-H which  

I attached, that this is my mark, and rightfully so, because it is God’s Mark, and I have every right to keep 

it to do his will.  Please don’t make me another victim of Tyler Perry & his minions. I have done nothing to 

deserve that. I have been honest, and forthright in everything I have done in this process, let me show you. 

As always, thank you for your time and consideration. 

 

Sincerely, 

 

Kim Kearney 

 

P.S. Victor Sapphire’s affidavit that he has first hand knowledge about this case, is also a huge lie. He was 

not, and is not involved in the daily undertakings of Tyler Perry Studios. He only handles trademark cases 

for them from California. He has know firsthand knowledge nor involvement in the creative nor, 

production, and show submission process of what he speaks. That’s why his defenses related to 

“productions” are unfounded and the ramblings of a novice, and make evident his TOTAL lack of 

knowledge and experience of the true inner workings of industry as far as tv show production. Which is 

critical to the basis of their claim. His bogus affidavit is his desperate attempt at trying to defend his client’s 

unethical tactics, ego & greed driven basis for this proceeding, by any means necessary. Because he 

probably will get sued and/or fired himself, if he loses to a single woman without legal counsel, because 

this would be a first, because most everyone else has fallen victim to their tactics or quit trying to fight 

back. Desperate times lead to desperate measures. He’s both pathetic and immoral. 

 



 

Certificate of Service 

I hereby Certify on this 3rd day of November, 2013, a true and correct copy of the 

foregoing Defendant’s Response To the Petitioner’s Response To Defendant’s  

Motion To Extend was served on Petitioner via email to: Petitioner’s Attorney, 

Victor K. Sapphire, Connolly Bove Lodge & Hutz, LLP. to his direct email address: 

vsapphire@novakdruce.com and that an additional true and correct copy of the 

same will be served via U.S. Postal mail on the 3rd day of November, 2013. 

                

 

 




















